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CONSTANTINE CANNON LLP 





February 2, 2018 


MACE 


‘The Honorable Magistrate huge James Orenstein 
Unite! Sates isriet Cost 

Essie Distt of New Var 

225 Cadman Plaza East 

Brooklyn, New York 11201 


Re; Inve Payment Card Interchange Fee & Merchant Discount Antivust Li, 
(S:m-1720 (KEIO Matin w Compe! Noo-Paty Production 


Dear Masta ludge Orenstein: 


‘The 7-Eleven Plans move to compel on-paty The Clearing Howse Payments 
Company LLC's (TCH) prduton of document in response toa subpoena. (Ex. A.) The 
sulpoena's iv request (fire af which ak TCH to prodace nly single, peviousy-identlfid 
documents) seek production of documents rating ro TCH’srel-ime payments ("RTD") 
‘setwork, anew payment system, and are relevant to certain coe sues in thls ase, including 
‘wheter the rules at sse ate necessary for 2 functlonng network. TCH has asked fr seven 
‘business day to respond otis mation; 7-Eleven Pail do not objec. 





“TCH’s RTP system and the ules that gover i cst doubt on estan defenses and 
{usticatios offered by Defendants forthe rules challenged here. TCH, a ont venue owned 
bythe Bank Defendants and several ser bank all of whom are Visa and Masiereard issue), 
developed RTP (described a worse ptf) asa form of payment allowing for real-time 
‘rnc realtime payment wansactins between banks or thelr customers. Those payments 
Ince el-time payment forthe purchase of goods and services. While Defeats have 
sere tha the rules challenged inthis gation ar necessary to the funconng of payment 
‘ard networks, analogous rules are completly absent lm the RTP framework developed by 
‘TCH and its member banks. TCH recently highlighted theabsence of such rules na business 
‘view request submited tothe Deparment of Justice, Annus Division (“DOS”) seeking a 
Statement of nanenforcement unde the ants laws (which DO! provided). (See TCH Li 10 
‘DO! (Oc. 11, 2016) Es. B; DOI Lr. wo TCH (Sep. 21, 2017), Ex.C.) Because RTP shares key 
sims with payment card systems, ye does ot ely on theype of aricompeiive rules 
‘claimed by Defendants tobe necessary 1 payment card wansactions, the document ought by 
‘he subpoena are relevant and shouldbe produced. 


‘The 7-Eleven Manlfs have met and confeed In good fa with TCH by telephone, 
{including on Jaary 8,24, and February 14, 2018, para o Local Civil Rule 37-3() ell 
‘ashy email correspondence, but have been unable to resolve the dispute, TCH has objected to 
‘he subpoena primary onthe siti the documents sought arent relevant othe gaan. 
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Background 


7-Eleven Plaats served an nal document subpoena on TCH on February 29,2016, 
(he “2016 Subpoena"), (Ex. D.) TCH produced 21 document in response. 7-Eleven Pails 
‘aquest adtonal documeats,Incuing documents eating to TCH's RTP platform. (See Ex 
E) TCH objecs ony tothe prduction ofthe RTP documents. The 7-Eeven Plas served a 
second subpoena covering the RTP-related documents on Janury 21,2018 the "Subject 
Subpoena"). (See Ex. A. TCH served objections othe Subject Subpoena on Feb 13, 
2018, (See Es. F) TCH’sobjecuons cee primarily on elevance, claiming that, because the 
RTP wansacons ae diferent from payment card transactions, and because TP Is not 
‘referenced in7-Eleven Plans" Fith Amended Complaay, the documens ae not relevant 
(See dat 1-2) 








‘The Subject Subpoena includes five requss, tee of which ae for single, previously 
eniied documents. The suipoena’s other two requests seek documents on only ascent 
to-show bass. (Ex. A} TCH has effecively conceded that he requested production snot 
‘uly burdensome (Ex. Fat 3) bat asserts that whatever atedant bute exes outweigh the 
‘quested document elevance 





Argument 


cause ofthe miaimal burden associated with the Subject Subpoenas well asthe 
strong case for the relevance ofthe requested documents to the antelpated defenses of 
Defendants, the Court should rejet TCH’s objections and order io produce documents 
"aspansive tothe Subject Subpoena, “Rule 26), as amended. recognizes that 

information i discoverable Is elevant to any pays clam or deense andi proportional to 
the neds ofthe case" Jalaerv Stiga, No 1-c¥-2285, 2016 WL 5477600, at "2 
(EDNY. Sept 25, 2016) (quting Rule 26 Advisory Commie Notes to 2015 Amendmens), 
See also Arneauld. Petal In, No. 1-cv-3891, 2012 WL 5932956, at "10 (E.D.N.Y. Now. 
25,2012) (Alhough not ualimied, relevance, forthe purposes of discovery, san extemely 
‘oad concep. (internal quotation marks omit), 


7-Eleven Pants seek the equested discovery to demonstate that Defendams* 
|ustiicstios for he rules challenged inthis tigation ae lusory. RTP shares several 
Sails with paymeat card wansacions. Both payment stems provide instantaneous or 
‘bear-instartaneous payment or promis of payment to the recipient and feature the imposition of 
2 Te purported eo incentvize the various parcpans 1 use the payment system (See Ex. B at 
69,21; 52, eg. Expert Report of Kevin M. Murphy (*Muspy Report) #152 (Dec. 14, 2009) 
(Giscssing interchange and oer rules as providing incentives to earholers and merchants).) 
ado, both are described by thee owners as two-sided platforms. See Brie of The 
(Clearing House Assoc. LLLC. ay Amicus Curae in Support of Respondents, Ohio v. American 
Express Co. (No, 16-1454) [TCH] fas also bul and just launched... the RTP system 


"Teen Ras avr ako eres hpoenon TCH ethene alge an bjs 
nang tes Mavs he cen po 
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a ewo-sided platform..." se, eg, Murphy Report $154 (“Payment card neeworks are 

wo-sided platforms...) Final both TCH and Defendants aim tat he fees charged 
‘fo participants are designed to "balance acenives to sete platform. (TCH Li. 19 DOI 5-8 
(an. 20,2017) (ating that FP fe Is designed “peopely Balance] te ltereis af parties 00 
‘tha the two sides of RFP payment uansactons"), Ex. G; Murphy Report 49-20 (stating tat 
the challenge rules are nacesary tothe existence and sucess f payment ca wansitons, tht 
they enhance competion, and tha they increase the vale ofthe ete transaction 1 the benefit 
fal participant by “alanlig] competing interests of participants) 





Cridcally, however, none of he types of ules challenged most centaly In ts gation 
ae present in the rules developed fr RTP by TCH and its member basks. Most importantly, 
‘here are no rules that are functionally equivalent to Honor All Cards HAC") or that obld| 
Seeing allemative payment forms though dscouning,sucharging or oherwise. TCH 
stressed as machin ts submissions o DOI, andthe DO! considered ths act material in is 
‘sins review analysis, (See Ex, Eat 22.82; Ex.C a ("TCH has represented ha til aa 
Impose ant-steering rules”) Moreover, TCH does not intend to Implement a fixed fee 1 ince 
‘padments ha ae funconally sill, F ot equivalent, othe types of payments at sue in is 
‘ase, Instead i proposes wo it such a incentive ta wien a payes (e.g, merchant cequets 
fsvment, and not wien a payor (eg, consumer) nites the payment. Simply put, 7-Eleven 
Pais eek dlscovery of TCH’s rationale for excluding HAC or ant-ncering ules orang 
kino iterehange for is sar-ap venue, Without the requested discovery conceming TCH's 
‘ass for including cera ules but nt ater, 7-Eleven Plans cannot determine o what 
degree TCH’s decision-making process undercuts te Network Defendants’ jusifiations for and 
defenses of thee ues, 


“The requested discovery fs cel relevant, and TCH's objections to the Subject, 
‘Subpoena lack merit, TCH asserts that cause RP sa separate payment system from Visa's 
and Mascari rules are ivelevan to hs ligation. (Ex. Fat 1-2). Yet, several now-party 
payment system operators, ineludlng some tht have thelr own ses of distinc ules, have already 
produced documents inthis gation regarding oer payment systems or networks including 
PayPal, Apple Pay Star Neworks, Inc, PULSE Network, the Merchant Customer Exchange, 
and NYCE Payments Network; TCH sno diferent. Discovery amongst the pas has 
‘ecessanly adresse issues concering alternative a analogous payment systems, especlally In 
Tigh of tetinologial changes ithe itancial industry. Nor should TCH be perited to avd 
‘compliance an the basis of burden, where the Sublet Subpoena is narrow and seeks documens 
‘on ive dscrete subject, the of which sk for only singe aleady-idefied document. 


Due 19 RTP's elovance othe atcpated defenses in hs action and the lack of burden 
associated wilh producing the requested discovery, 7-Eleven Plans respectfully ask the Court 
{w overmle TCH objections compel the production af the requested documents 


‘Respectfully submited, 
‘efev J Shader 
seffey Shiner 

rs Counsel af Record (via ECF) 

a 


